
OFFICE OF THE GENERAL COUNSEL
Division of Operations-Management

MEMORANDUM OM 11-42(CH) March 30, 2011

TO: All Regional Directors, Officers-in-Charge,
   and Resident Officers

FROM: Richard A. Siegel, Associate General Counsel

SUBJECT: Video Testimony in Representation and Unfair Labor 
Practice Casehandling 

Memorandum OM 08-20 announced the two-year Pilot Program for the Use of 
Video Testimony in Representation Case hearings. Memorandum 09-43(CH) provided 
a midway overview of the program and expanded the use of video testimony to the 
securing of evidence in the investigation of unfair labor practice charges.  Subsequently, 
the Video Testimony Committee1 surveyed the regional offices to assess the use of 
video testimony in Representation case hearings and in all aspects of C case 
processing and to obtain recommendations on the use of this technology.  The 
Committee reviewed the survey responses, analyzed the recommendations, prepared a 
final program report and forwarded it to the Acting General Counsel.  As a result of the 
recommendations of the Committee, the Acting General Counsel has decided to 
continue the use of video testimony in R Case Hearings and unfair labor practice 
investigations. In addition, the Acting General Counsel has decided to expand the use 
of video testimony to include testimony provided in an unfair labor practice hearing in 
certain circumstances.  Below is a composite of the survey responses and the 
recommendations which the Acting General Counsel approved.  

The survey responses revealed that video testimony is being used sparingly in 
Representation case hearings but more often in the investigation of C cases.  Regions 
are using video testimony to take affidavits and depositions, to obtain evidence pursuant 
to subpoenas, and during subpoena enforcement proceedings.  While face-to-face 
affidavits are the preferred method for obtaining testimony in the investigation of unfair 
labor practice charges, the survey responses demonstrated that the use of video 
testimony is an excellent alternative where the physical location of the affiant impedes 
an in-person affidavit or deposition. The Acting General Counsel authorizes Regional 
Directors to continue the use of video testimony in Representation case hearings and in 
C case investigations where appropriate.  
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Members of the Committee are Joe Barker, RD, Region 13; William Baudler, RD, Region 32; Yvette Hatfield, 
DAGC, Division of Operations-Management; Nelson Levin, AGC, Operations; Randy Malloy, ARD, Region 8; Gary 
Muffley, RD, Region 9; and Nancy Wilson, SFX, Region 11.
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Regional feedback confirmed that the use of video testimony has expanded into 
unfair labor practice hearings.2  Counsels for the General Counsel are stipulating to the
use of video testimony and Administrative Law Judges are taking video testimony. Of 
course, in-person testimony continues as the General Counsel’s preference in the 
litigation of unfair labor practices.  However, the presentation of video testimony in 
contested unfair labor practice cases may be appropriate where good cause is shown, 
compelling circumstances exist and appropriate safeguards are in place.  Factors that 
should be taken into consideration in determining whether the use of video testimony in 
an unfair labor practice hearing is warranted include: 

 the availability of the participants and proximity of the participants
to the hearing site;

 the potential cost of using video testimony versus travel costs;
 the types of issues the testimony addresses;
 the anticipated length and scope of the hearing and
 the positions of the parties and the ALJ.

Additional logistical factors to consider in the use of video testimony in a C case hearing 
are:

 the adequacy of the available videoconferencing facilities and any 
technological issues;

 the number, length, and types (e.g. affidavits) of documents likely to be 
moved into evidence;

 the number of witnesses who would testify by video and the expected 
length of their testimony and 

 whether documents can be made available for the witness when testimony 
is taken.

Directors are requested to pursue in-person testimony as the preferred choice 
before moving to present video testimony in unfair labor practice hearings.  Similarly, if 
another party seeks to present video testimony, Regional Directors should consider the 
factors discussed above before Counsel for General Counsel takes a position.  

ALJs may grant or deny a request for the presentation of video testimony in 
unfair labor practice hearings.  Regional Directors should contact the Division of 
Operations-Management before filing a special appeal to the denial or grant of a 
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The Board has not directly addressed the use of video testimony in unfair labor practice hearings.  However, in 
August 2010, the Board posted on the Agency’s website the revised Division of Judges Bench Book which contains a 
section entitled Testimony by Video.  Section 11-620

2
 of the ALJ Bench Book cites M.V.M., Inc., 352 NLRB 1165 

(2008) to highlight that video testimony has been used in Board trials without objection.  In M.V.M., Inc., the testimony 
of a recalled witness was taken by video where the witness’ original testimony was irretrievably lost by the 
transcriber.  Also, the Bench Book notes that the Board has not ruled on the use of video testimony in Board trials in 
which a party has objected.  
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request to obtain video testimony with the Board.  Regions are asked also to advise the 
Division of Operations-Management when filing exceptions to ALJs’ rulings granting or 
denying the taking of video testimony in unfair labor practice proceedings.

Directors also should advise the Division of Operations-Management if 
presentation of video testimony in a Representation case hearing is the subject of a 
special appeal to the Board.  The factors3 identified in OM 08-20 should be presented to 
the Board as the appropriate reasoning for approving the use of video testimony in 
Representation case hearings.

If you have any questions regarding this memorandum, please contact your 
Deputy or AGC or the undersigned. 

    /s/
R.A.S.

cc:  NLRBU
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Those factors are: 
the availability of the participants and proximity of the participants to the hearing site; 
the adequacy of the available videoconferencing facilities, and any technological issues; 
the anticipated length and scope of the hearing; 
the number, length, and types (e.g., affidavits) of documents likely to be in evidence; 
the number of witnesses who would testify by video and the expected length of their testimony; 
the types of issues the testimony addresses;
the potential cost of using video testimony versus travel costs and 
the positions of the parties. 
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